PART I

LEGAL FUNDAMENTALS
CHAPTER 1

LAW AND THE LEGAL SYSTEM

LEARNING GOALS

1. To provide an understanding what a law is, its sources, and how it is enforced.
2. To provide an outline of the legal system and its operation.
3. To outline alternative methods of resolving disputes between persons or businesses.
CHAPTER COMMENTARY
Chapter 1 is introductory in nature, and provides a general background concerning the nature of law, how laws developed, the general need for some rules to govern the behaviour of individuals, and the establishment of the various fundamental rights and duties of persons in society.  It also examines the legal system and how it is used to resolve disputes.


In class discussion, special emphasis should be placed upon the sources of law in order that students may have a clear idea of what they are and where they may be found.  Many students fail to realize that the common law and equity represent a large body of law, and the scope and application of these sources of law should be emphasized in class discussion of the chapter.  In the context of the courts and the law, the doctrine of precedent should be noted, and its purpose and application discussed with emphasis on the need for "predictability" in the application of the law to cases that come before the courts.  It would be worthwhile to note as well that some judges of the Supreme Court of Canada have expressed the view that they, as judges of the highest court in the land, do not consider themselves bound by the doctrine, but would only change a common law rule where it had become inappropriate in a modern social setting.  (This point is not set out in the text).


The role of the courts as the chief interpreter of the constitution is also noted, and should be emphasized in any class discussion of the enforcement of rights under the Charter.  The Charter of Rights and Freedoms is set out in Appendix ‘A’ of the text for reference by students. As an approach to teaching this part of the chapter, a systematic examination of the fundamental rights and freedoms may be made with the class requested to provide a fact situation related to a freedom or right, and then have the class speculate as to how the Charter might be interpreted by the court as it relates to the matter. With each fundamental right or freedom it is important to emphasize that  the freedom or right  must be viewed in  the light of  s.1 which  makes the right  "subject only to such reasonable  limits prescribed by law as can be demonstrably justified in a free and democratic society," and not absolute. The "notwithstanding" clause (s. 33) which permits legislatures or parliament to override the Charter rights should be noted as well.  Students should note that the province of Quebec used (s. 33) to override this decision of the Supreme Court of Canada, and passed Bill 178 to require "French only" signs on all Quebec businesses.


The organization of the Charter itself provides an orderly approach to discussion of the nature of the rights and freedoms granted under it, as well as the method of enforcement.  With respect to the latter, it is readily apparent that most of the rights and freedoms are those which the framers of the constitution felt should be enshrined to protect them from encroachment or interference by governments.


A final point to note and to emphasize in class is that the constitution includes ore than the Charter of Rights and Freedoms.  It also includes the original British North America Act of 1867 (as amended over the years) which establishes the structure of our government, and the legislative powers and jurisdiction of the provincial governments and Parliament. Consequently, it is a lengthy and complex document which sets out not only the rights and freedoms of the individual, but how Canada as a democratic society governs itself.  On this point it should be emphasized that legislative bodies may not exceed the powers granted to them under the constitution, as the exercise of jurisdiction when none exists renders such an act ultra vires and a nullity.


Statute law is defined on p. 7 of the text, and the process associated with this type of law-making is described very briefly.  Students should be informed that this process is legislative as distinct from judicial. Discussion may then lead into the topic of Civil Codes, and students may be asked to discuss the pros and cons of a civil code system vs. the Common Law/equity system.  


Chapter 1 also focuses upon the administration of the law. The text material includes the structure of the courts in Canada, and as a class exercise, it might be useful to carry simple criminal and civil actions (based upon easily understood incidents) through the various steps and appeals to their final resolution at the highest appeal levels.  In this fashion, the text material may be re‑enforced, and the various limitations on appeal, etc., noted in the process.


The distinction between criminal and civil proceedings should  be emphasized, as experience has indicated that students frequently fail to realize that an incident which gives rise to both civil  and criminal proceedings (such as a "criminal negligence" incident)  would follow two separate legal paths, one dealing with the criminal act, and the second, dealing with the civil aspect.


Some time should be given to the procedure by which judgments of lower courts may be appealed.  The conditions under which a judgment may be appealed should be stressed (error of law, rejection of important evidence in reaching a decision, etc.) and the appeal routes examined for both civil and criminal cases. These are depicted on the charts in the text, but it should be noted that a number of provinces are in the process of revising their court system, and the names of the courts and the appeal routes may change as well. 


Since alternate dispute resolution (ADR) is considered by many business firms as a more efficient system of resolving disputes, the topic should be opened for class discussion as an alternative to the court system.  Discussion should note the particular advantages of (ADR) over the court system (speed of resolution, lower costs, etc.) but it should also be noted that certain kinds of disputes still lend themselves to the courts for settlement.

Some time should be spent on the regulatory processes that governments use to control business activities.  It differs from what students may view as a legal process in the sense that most of the ‘law’ or the rules are made by bureaucrats and enforced by them.  Students should be made aware that administrative agencies and commissions play a significant role on the business scene as they represent the means by which the government seeks to protect the public health and safety, ensure fair competition in the market place, and generally protect the consumer from unfair business practices.  The regulation of the professions also ensures that a level of competence is established and maintained through a licensing process.


Discussion of administrative agencies or commissions should also emphasize the fact that the usual methods of regulating business and the professions is through a registration or licensing system.  The registration or license is the means by which control is maintained, since in most cases the failure of a business or professional person to comply with the rules or requirements set down for the business or profession could mean the loss of the registration or license to carry on the business or practice the profession.  Students should also be made aware that the termination of a registration or the lifting of a license to practice a profession or carry on a business must be in accordance with the rules of natural justice, and a hearing process, and perhaps an appeal process must be made available to the affected party to ensure fairness in the decision.


Students should also be made aware that administrative tribunals set down rules and procedures to carry out the policy objective of the government, and that these ‘rules’ are usually set out in regulations made under the particular statute.  These regulations have much the same effect as statutes, but are subordinate legislation in the sense that they do not follow the enactment process for ordinary legislation.

The Review Questions at the end of the chapter should provide a sufficient test of student knowledge of the essential material, and are reproduced here with draft answers and the appropriate page references for answer review.

REVIEW QUESTIONS
1.  What is the purpose of the law?

Answer:

The law is a means of social control as well as a method of resolving disputes.

2.   How are laws usually enforced?

Answer:

The courts are the principal means of enforcement of laws.

3.  Explain the common law system and how it relates to the function of the courts.

Answer:

The Common Law system is a system where the laws are not codified, but may be found in the recorded judgments of the courts. Courts maintain a degree of consistency in the law by following the doctrine of precedent (Stare Decisis).







4. What is the role of the doctrine of precedent with respect to the common law?

Answer:

The doctrine of precedent is an important theory.  Judges are expected to apply previous decisions to similar cases which come before them in order to maintain a degree of consistency in the law.  By following this doctrine, the law is not only consistent, but others can predict how the law may be applied in similar cases.
5.  How is Statute law created?

Answer:

Statute law is created by a legislative process.  It begins with the presentation of a bill (outlining the proposed law) in the legislature.  The Statute law is the end result of the process.  See text pp. 8-10.
6.  Distinguish Statute law from Common Law.

Answer:

Statute law is created by a legislative process.  Common Law consists of the recorded judgments of the courts.
7. Describe the difference between the Common Law and the Civil Code of Quebec, and the merits of each system.

Answer:

Common Law consists of the recorded judgment of the courts.  

Common Law merits: ‑ flexible, as judges may change it through interpretation, or by distinguishing the case at hand from the precedent.  Adaptable to changing social attitudes.           

The Civil Code is a written body of law.

Merits of Civil Code: ‑ laws are written down and may be consulted to determine what the law is.   The law can be changed by statute amendment and kept up to date by the legislature if change is warranted.

8. Why is the Charter of Rights and Freedoms important as law?

Answer:

The Charter is "supreme law" in the sense that it overrides all other federal and provincial laws, and all such laws must not conflict with it, except as permitted.  It is "entrenched" in the sense that it is difficult to change.

9. On what basis may a legislature or the federal government override Charter rights?

Answer:

Fundamental rights and freedoms may be restricted under s. 1 if the restriction can be shown to "be demonstrably justified in a free and democratic society." Rights and freedoms may be "temporarily" overridden by the "notwithstanding" clause (s. 33) as well.  
10. Why is an independent judiciary important?

Answer:

Important because:


(a)
not open to manipulation by political action.


(b)
free to resolve differences between individuals without fear of the consequences.


(c)
able to determine differences between governments without concern that the powers of the court will be attacked.


(d)
permanent body to administer the law is  vital in order  to maintain continuity and confidence in the system.

(e) "independence" generally equated to "fairness".  


11. Explain the difference between a trial court and a court of appeal.

Answer:

A court of original jurisdiction (sometimes referred to as a trial court or a court of first instance) is a court where a case is heard for the first time.  A court of  appeal is  a court which reviews the decision of the court of original  jurisdiction  to make  certain  that  the judgment was  fairly  and properly made.

12. How does a criminal trial differ from a civil trial?

Answer:

Criminal:


‑
Crown brings the charge against the accused.  A two‑step process in many cases:  (1) preliminary hearing, (2) full hearing.


‑
Crown obliged to prove the particular offence was committed by the accused, and that the offence is one which is set out in the criminal code.


‑
Crown must prove act, identity, and intent to commit the offence (subject to certain exceptions).


‑
must prove its case beyond any reasonable doubt in order to obtain a conviction.

Civil:


‑
the party who alleges a violation of his or her rights  brings the action.


‑
onus of proof of facts alleged rests on the plaintiff.


‑
case is outlined through "pleadings".


‑
plaintiff not subject to the higher standard of proof of  criminal courts. 

13. What are the differences in the testimony given at a trial between ordinary and expert witnesses?

Answer:

"Direct" evidence is given by ordinary witnesses who testify as to what they heard, saw, or did.  "Opinion" evidence is evidence given by experts who have special knowledge about the subject matter of the evidence, and who express an opinion about the matter based upon their specialized knowledge or expertise.

14. What is “hearsay evidence”?

Answer:

Hearsay evidence is neither direct or expert evidence, but evidence given by a third party who was informed by someone else (usually a person who would normally be an ordinary witness) of the facts.  Hearsay evidence is usually not admissible in a court of law.                 



15. Explain the purpose of pleadings in a civil case.

Answer:

The purpose of pleadings in a civil action is to set out the facts of the case and the issues in dispute in sufficient detail to enable each party to know the matters in dispute and prepare their respective cases for the trial. They avoid surprise at trial, and minimize the time required by the courts to dispose of the case.


16. On what basis might an appeal be made from the judgment of a trial court?

Answer:

An appeal may be allowed where the judge improperly applied the law, (improperly instructed the jury as to the law) or made an error in rendering a decision.
17. What possible remedies are available to a Court of Appeal in deciding a case brought before it?

Answer:

A Court of Appeal may (1) reverse the decision, if the trial judge erred. (2) affirm the decision of the trial judge, or (3) send the matter back to the lower court for a new trial.
18. Outline the importance of lawyers and their advice to business persons.

Answer:

Legal counsel are learned in the law, and advise others of their legal rights and duties.  They also carry out on behalf of their clients the job of processing an action through the courts, or negotiating legal matters on their behalf.


19. Explain the arbitration process and how it differs from the court system.

Answer:
An arbitration is conducted much like a court action, but in a much less formal setting.  While the rules of evidence and procedure are usually followed, the process generally does not require pleadings or discovery.  The parties are usually responsible for the selection of the arbitrator, and the arbitrator’s fees.  The hearing does not involve ‘court costs’.


20. Why do many businesses prefer to use Alternative Dispute Resolution processes rather than the courts to resolve their disputes?

Answer:

Alternative Dispute Resolution is a confidential process as well as a relatively low cost and efficient process for resolving disputes.  Often business people do not wish to destroy a business relationship if a dispute arises, and arbitration will often allow them to obtain an answer or solution to their problem that will allow them to continue to do business with each other.

21.  A province enacts a law compelling persons who are bankrupt to perform 100 hours of community service in order to be eligible to receive a discharge from their bankruptcy. Why might the federal government object to this law and how would it challenge it?

Answer:

The Federal Government would object to the Provincial law on the basis that bankruptcy falls within the jurisdiction of the Federal Government under s. 91(21) of the British North America Act 1967.  It would challenge the Act in the courts – probably ask the Supreme Court to rule on the Statute.
DISCUSSION QUESTIONS 
1.  A private club in a city permits an adjacent restaurant to use a patio on its grounds as a part of the restaurant during the summer months. The municipality passed a by-law prohibiting smoking in all restaurants including their outdoor facilities. The by-law enforcement officer advised the private club that because a restaurant was operated on their property, the by-law would also apply inside their club building. The club seeks the advice of its lawyer. What advice might the lawyer give the club?
Comment:

Students should identify the nature of the non-smoking law and the type of business covered by it.  By leasing the grounds of the club to the restaurant it may have extended the non-smoking area to the club grounds, but the question is:  Does the by-law extend to non-restaurant facilities?  Since by-laws are likely to be strictly construed by the courts, the non-smoking ban would probably not apply to the inside of the club building.
2.  How does Alternate Dispute Resolution (ADR) differ from the court system?  What are the advantages and disadvantages of each, and why do businesses prefer to use Alternate Dispute Resolution?

Comment:

In the discussion of this question students should mention the following points:

-    ADR is an informal method of resolving differences 

· ADR is a confidential dispute resolution process.

· ADR is less costly than the courts.

· Parties select the ADR decision-makers.

· Dispute is usually resolved in a shorter time than using the courts.

· The business relationship is often preserved by using ADR as it is a less confrontational method.

· Advantage of the court may be that precedent may indicate the possible outcome if the issue is of a legal nature.

· The high cost of using the courts may persuade the parties to settle the dispute ‘out of court’.

3.  The doctrine of precedent is a useful tool for judges.  In what way is it used by 

     Judges?

Comment:




Students should recognize that precedent is a useful tool for judges as it provides them with guidance as to how a case may be decided.  It provides them with the decision of other judges and their reasons for judgment.  It is flexible as well, as each case is usually different on the facts, and if the precedent cases do not appear to be fair in their application, the judge can simply distinguish the case at hand from the precedent, and render a decision that is more appropriate in the circumstances.  Students should note that lower court judges cannot ignore precedent-setting judgments of the Supreme Court of Canada/or Courts of Appeal of the province if the issue before them has clearly been addressed in the precedent.

4.  Ivan delivered a truckload of cement to Konrad’s jobsite, where Konrad was building a small apartment building. Konrad showed Ivan where to pour the cement, but in doing so, Ivan’s attention wandered and the cement ran and filled an underground drainage system that Konrad had just completed. Describe the steps in any legal action that might result.
Comment:

The probable process would be a civil action that Konrad would institute against Ivan for the damage caused by Ivan’s carelessness.  The steps in the process would be those set out on pp. 18-20 of the text.
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